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QUESTIONS PRESENTED 


1. Is presence on a vessel of the United States Merchant Marine 
by an alien seaman who has previously entered the United States 
physical presence in the United States for the purpose of obtaining 
suspension of deportation under the Immigration and Nationality Act? 


2. If so, is the continuity of physical presence in the United 
States broken by an involuntary removal from such a vessel by reason 
of sudden and emergent illness to a United States Army Hospital in 
Japan, when at the conclusion of the hospitalization the alien seaman is 
immediately returned to the United States vessel, and is at all times 
subject to United States jurisdiction? 


3. When an alien seaman embarks on a vessel of the United 
States Merchant Marine from a port of the United States, does his 
return to the United States, without evidence of his having been physically 
ashore in a foreign place although his vessel has docked in such a place, 
constitute an entry to the United States from a foreign place ? 


4. Does a record which indicates only that the alien's vessel, 


belonging to the United States Merchant Marine, sailed from a foreign 


port to the United States establish that the alien seaman has arrived 
from the foreign port? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the District Court for the 
District of Columbia for the appellee (J. A. 8). The jurisdiction of 
the District Court was invoked under 28 U.S.C. 2201 and 5 U.S.C. 1009. 
This Court has jurisdiction of this appeal under 28 U.S.C. 1291. 


2 
STATEMENT OF THE CASE 


The appellant, a native and citizen of the Philippine Islands, first 
arrived in the United States in 1945. He was admitted as a seaman and 
continued to follow that occupation until 1953 when, unable to obtain a 
ship, he became a busboy and chauffeur (J. A. 19). (Administrative 
Record, Exhibit "A", p. 6; Hearings, p. 9.) 


In 1955 appellant was subjected to deportation proceedings upon 
the ground that he had failed to comply with the conditions of his admis- 
sion to the United States as a crewman. Appellant did not contest the 
charge. However, he applied for suspension of his deportation upon 
the ground of exceptional and extremely unusual hardship to his citizen 
child and to his lawful resident father. He established that from the 
time of his first arrival in the United States in 1945, until his change of 
employment in October, 1953, he had been employed only on vessels 
belonging to the United States Merchant Marine, and that except for his 
sailings aboard such vessels, he had lived continuously in San Francisco. 
Upon this basis he asserted seven years’ physical presence in the United 
States, as required to be eligible for suspension. He was married at 
Oakland, California, in September, 1952, to a citizen of the Philippine 
Islands, and has dependent upon him for support two citizen children? 
and his father, a permanent resident of the United States (J. A. 16-19). 


The appellee found that the appellant was not eligible for sus- 
pension of deportation because his service on board United States 
vessels from 1945 to 1953 did not meet the requirement of physical 


presence in the United States for a continuous period of seven years. 
(J.A. 10-12) 
Appellant sought reversal of this decision in the Court below 


(J. A.1-Z). The trial court, however, after a review of the administra- 
tive record and an affidavit of the appellant (J. A. 5),, found that appel- 
lant’s sailings "are not limited to ships which went from a port of the 
United States and returned to. . . this country without having been in 


1 His wife was pregnant at the time of the administrative hearings (Hearings, 


p- 5) and he now has two children. 
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any foreign port or place". It held that "if the plaintiff (appellant) had 
any residential qualities in the United States he was stripped of them 
when he entered a foreign port" (J. A. 6 ). 


The evidence upon which the trial court made its findings is de- 
rived from an affidavit regarding the delayed return of the appellant 
from a sailing to Yokohama, Japan, in May, 1952 (J. A.6,8 ) and an 
administrative record, Exhibit 3, Form I-405-A, relating to appellant's 


arrival from Keelung, Formosa. 


The Yokohama affidavit established that while appellant was en 
route on an American President Lines vessel from the United States to 
Japan he was stricken with a severe stomach disorder. Upon arrival 
at Yokohama, Japan, on May 20, 1952, he was removed from the vessel 
to a United States Army Hospital and hospitalized until June 25, 1952. 
On the latter date appellant was discharged to a compound maintained 
by the American President Lines. A day later he was placed on board 


the President Wilson, a United States vessel, and returned to San Fran- 
cisco, where he arrived on July 8, 1952 (J. A. 5). 


The exhibit upon which the court made its finding with regard to 
the port of Keelung, Formosa, established that the appellant was engaged 
at San Francisco on June 8, 1953, on the S. S. Frontenac of the Victory 
Line, that he was to be paid off or discharged at San Francisco, and that 
upon his return he sailed from Keelung, Formosa, on September 23, 
1953. There is no evidence that appellant was ashore or in Keelung 
other than on board the vessel. (Exhibit 3, Administrative Record.) 


Upon the basis of these undisputed facts, the trial court held that 
appellant is not eligible for suspension of his deportation because he 
“failed to establish that he was physically present in the United States 
for a continuous period of seven years" and that "his last entry was 
more than two years prior to June 27, 1952". (J.A. 8) 
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STATUTE INVOLVED 


Section 244(a) of the Immigration and Nationality Act of 1952, 
8 U.S.C. 1254(a) provides: 
"As hereinafter prescribed in this section, the 
Attorney General may, in his discretion, sus- 
pend deportation and adjust the status to that of 


an alien lawfully admitted for permanent resi- 
dence, in the case of an alien who - - - 


'(1) applies to the Attorney General within five 
years after the effective date of this Act for 
suspension of deportation, last entered the 
United States more than two years prior to the 
date of the enactment of this Act . . . and has 
been physically present in the United States for 
a continuous period of not less than seven years 
immediately preceding the date of such appli- 
cation ..« ." 


SUMMARY OF ARGUMENT 


The provisions of the Immigration and Nationality Act which per- 
mit the Attorney General to suspend deportation of aliens unlawfully in 
the United States should not be given an interpretation which arbitrarily 
discriminates against aliens because of their occupations. The con- 
struction of the statute adopted by the appellee and by the Court below 
results in just such a discrimination. 


Appellant, an alien seaman, is eligible for suspension of depor- 
tation if physical presence on board vessels of the United States Mer- 
chant Marine is construed to be physical presence in the United States, 
and if his returns to the United States from roundtrip voyages abroad 
are not deemed to be new entries. 


There is ample precedent for holding that presence on board 
American flag vessels is presence in the United States. The United 


States Supreme Court so held as to an alien seaman in Chew v. Colding, 
344 U.S. 590. In other decisions, not related to immigration, that Court 
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has held that a "vessel is deemed to be part of the territory of the 
country to which she belongs". United States v. Rodgers, 150 U.S. 249, 
264; Cunard S.S. Co. v. Mellon, 262 U.S. 100. 


As to entry, although the Supreme Court has held that arrivals in 


the United States by seamen returning on United States vessels from 
round-trip voyages abroad constitute new entries, this holding may be 
impaired by the decision in Chew v. Colding, supra. If American flag 
vessels are deemed to be United States territory, an alien seaman has 
never departed the United States and has made no entry when he remains 
within the jurisdiction of the United States, whether on shore or on ship, 


unless there is evidence of a physical landing on foreign soil. 


Appellant's status is affected by two additional factors. The rul- 
ing below that appellant's hospitalization in a United States Army Hospi- 
tal in Japan broke his continuous physical presence in the United States 
clearly is in conflict with Delgadillo v. Carmichael, 332 U.S. 338, which 
held that an entry to the United States could not be established from 


fortuitous and involuntary circumstances. 


The trial court's holding that appellant had been in a foreign port, 
namely, Keelung, Formosa, prior to his return to the United States in 
October, 1953, is not supported by the record. The record shows 
merely that appellant's vessel sailed from that port on his return from 
a roundtrip voyage. DiPasquale v. Karnuth, 158 F. 2d 878 (2nd Cir. 
1947), holds that a carrier's intent cannot be imputed to the alien. Nor 
does the fact that the vessel sailed from a foreign port and that appel- 
lant was on board the vessel establish more than that appellant was on 
United States territory (the vessel) while the vessel was in a foreign 
harbor. It does not establish the appellant's physical presence in 
Formosa so as to be subject to that political authority. 


Appellant, who has never left the jurisdiction of the United States 


since 1945, therefore is statutorily eligible to be granted suspension of 
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his order of deportation. His application should be remanded so that 
the appellee may exercise his discretion to that end. 


ARGUMENT 


The issue presented by this appeal is whether the remedial pro- 
visions of the Immigration and Nationality Act which permit suspension 
of deportation for aliens unlawfully in the United States are available to 
alien seamen whose occupation requires that they live on board seagoing 
American vessels. 


The statute makes eligible for suspension of deportation aliens 
who have been physically present in the United States for a continuous 
period of not less than seven years preceding the date of application for 
such relief, and who entered the United States more than two years 
prior to the date of the enactment of the Act, namely, June 27, 1952. 


The Court below, without expressly passing upon the question 
whether physical presence on board United States vessels is physical 
presence in the United States, held that the appellant's hospitalization 
in a United States Army Hospital at Yokohama, Japan, and his return to 


the United States on a roundtrip voyage from San Francisco to Formosa 


"stripped him of any residential qualities (he may have had) in the 
United States” and that his subsequent returns to the United States con- 
stituted new entries. 


I. RETURN TO UNITED STATES AFTER INVOL- 

UNTARY REMOVAL FROM UNITED STATES 

VESSEL TO UNITED STATES ARMY HOSPITAL 

IN JAPAN DOES NOT CONSTITUTE ENTRY TO 

THE UNITED STATES. 

Delgadillo v. Carmichael, 332 U.S. 338, makes it clear that 

departure to a foreign country must be voluntary before a return to the 
United States can be held to constitute a new entry. There the alien, a 


seaman in the American Merchant Marine, was shipwrecked. He was 
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rescued and taken to Cuba prior to his return to the United States. His 
presence in Cuba, the Court held, was "forced upon him by wholly 
fortuitous circumstances" (390). 


Appellant's presence in Japan was no less involuntary than Del- 
gadillo's refuge in Cuba. For it was his illness, his forced removal 
from the ship on which he was employed, and his compulsory hospital- 
ization in a United States Army Hospital which broke the appellant's 
physical presence on board a United States vessel. The exigencies of 
his illness, not his voluntary act, put him on foreign soil. Cf. Delgadillo 
at 391. If the appellant had "residential qualities in the United States” 
by reason of his employment in the United States Merchant Marine, as 
we suggest, he cannot be held to have lost that residence by his in- 


voluntary removal, necessitated by illness, to a United States military 
installation in Japan. See also Matter of P, 5I & N Dec. 220, Reversed 
by United States ex rel. Pincus v. Savoretti, 114 F. Supp. 574 (S.D. 
Florida). United States ex rel. Valenti v. Karnuth, 1 F. Supp. 370 


(N. D, N. Y¥.), 


Apart from the involuntary character of the appellant's removal 
from the United States vessel, the Immigration and Naturalization 
Service has consistently held that aliens in the armed forces who have 
departed and returned to the United States pursuant to orders of supe- 
rior officers have not made an entry. Matter of J., 3 I & N Dec. 536. 
Although such aliens may serve in a foreign country, they are "regarded 
as constructively present in the United States". See Immigration 
Manual, Sec. 213(c)(1), page 2007. Matter of J.M.D., I.D. 767. 24 Law 
Week 2445 (1956). Such aliens have been granted suspension of depor- 
tation notwithstanding actual physical presence abroad. 


Similarly, appellant's presence in a United States Army installa- 
tion, required pursuant to orders of United States military officers in 
Japan, may, in these circumstances, be regarded as constructive 


presence in the United States. 





8 


TI. ADMINISTRATIVE RECORD DOES NOT ESTABLISH 
APPELLANT'S PRESENCE IN FORMOSA. 


The sole evidence with regard to appellant's presence in Formosa 
is derived from Immigration Form I-405-A, which was introduced in the 
Administrative Record as Exhibit 3. Nothing in that form indicates that 
the appellant physically left the United States vessel on which he was 
employed. It shows merely that appellant was engaged on the vessel, 
the S.S. Frontenac of the Victory Line, at San Francisco on June 8, 

1953, that on his return to the United States, the vessel sailed from 
Keelung, Formosa, and that appellant was to be paid off or discharged 
at his port of arrival (San Francisco). 


On this record, it cannot be held that the appellant made an "entry 
into a foreign port". Cf. DiPasquale v. Karnuth, 158 F. 2d (2nd Cir. 
1947). 


iil. PRESENCE ON BOARD A UNITED STATES VESSEL 
IS PHYSICAL PRESENCE IN THE UNITED STATES 
WITHIN THE MEANING OF SECTION 244(a)(1) OF 
THE IMMIGRATION AND NATIONALITY ACT. 


The underlying issue in this appeal, decided sub silentio by the 


Court below if not expressly, is whether the appellant's presence on 
board United States Merchant Marine vessels constitutes physical 
presence in the United States for the purpose of securing suspension of 
deportation. 


It should be noted at the outset that the statute is remedial in 
nature and is intended to relieve from deportation aliens, such as the 
appellant, who have family ties and long residence in the United States. 
Senate Report 1515, 81st Cong., 2nd Sess., p. 596. 


In cases comparable to the present appeal another division of the 
District Court below and the District Court for the Northern District 
of California have held that presence on board American vessels is 
equivalent to presence in the United States. In the cited cases, the 
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statute in question was the Refugee Relief Act of 1953, 8 U.S.C. 1971(m) 
which, at Section 15, adopts the definition for the United States which is 
set forth in the Immigration and Nationality Act. 7 


In Shio Han Sun v. Barber, 144 F. Supp. 850 se: D. Calif.), the 
Court stated: 


"Congress should not be presumed to have in- 
tended to discriminate against active members 
of the Merchant Marine by reason of the entirely 
fortuitous circumstance that their ships may 
have been on the high seas on the date in ques- 
tion rather than in port. Congress has mani- 
fested its special concern for alien seamen in 
our Merchant Marine in other immigration and 
naturalization laws." 


In Ching Lan Foo v. Brownell, 148 F. Supp. 420 aD. C. D.C.), Judge 
Holtzoff ruled: 

"It seems to me that the reasonable construction 
of the Act is that the words 'physically present’ 

on August 7, 1953, should include any person who 
arrived in the United States and entered lawfully 
prior to that date, and who either remained phy- 
sically present within the continental limits of the 
United States * * * or who by reason of his occu- 
pation had shipped out on an American vessel 
which happened to be on the high seas on that date 
and who came back later." 

The construction applicable to the Refugee Relief Act is not 
different from that which should be applied to the suspension provisions 
of the Immigration and Nationality Act. Each is remedial in purpose and 
thus a construction to effectuate its purpose is required. The interpre- 
tation given by the appellee and by the Court below makes for an un- 
warranted discrimination between those aliens who have entered the 
United States and pursued occupations which keep them ashore, and 
those whose employment demands that they be on board vessels of the 
United States Merchant Marine. Moreover, as is indicated above, the 
appellee's construction of the statute to permit members of the armed 


10 


forces to be regarded as within the United States, notwithstanding their 
physical presence abroad, favors aliens who serve on board vessels of 
the United State Navy and other components of the armed forces. A 
distinction on the ground used here between aliens in wartime Merchant 
Marine (appellant's service included World War II, during which his 
ship was torpedoed and sunk, as well as the Korean War, (J.A. 17) and 
aliens in the armed forces is of the kind which the courts have held to be 
arbitrary and captious. See Delgadillo v. Carmichael, supra, at 391. 


The decisions of District Courts above have found support in the 
ruling of the Supreme Court in Chew v. Colding, 344 U.S. 590. There 
the regulations of the Immigration and Naturalization Service regarding 
the hearing procedure to be accorded to aliens in exclusion proceedings 
were held not to apply to a lawfully-resident alien seaman who had 
departed and was returning to the United States on an American vessel. 
Although the seaman, like the appellant, was not within the geographical 
boundaries of the United States but was on board a United States Mer- . 
chant Marine vessel at the time of his arrival, he was assimilated "to 
the status of a continuous resident physically present in the United 
States", 334 U.S. 600. 


There it was done for constitutional purposes. If excludable 
aliens may be regarded in the United States for constitutional purposes, 
Cf. Ekiu v. United States, 142 U.S. 651, there can be little question that 
a seaman with continuous employment in the United States Merchant 
Marine may be regarded as physically in the United States for the pur- 
pose of a remedial statute. 


This construction of the statute is reinforced by the well-settled 
rule in international and American constitutional law that a nation's 
vessels are deemed to be part of the nation's territory. CunardS.S. 
Co. v. Mellon, 262 U.S. 100. The Supreme Court has reiterated this , 
view in a series of cases. * 
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"* * * a vessel is deemed part of the territory 
of the country to which she belongs. Upon that 
subject we quote the language of Mr. Webster, 
while Secretary of State, in his letter to Lord 
Ashburton of August, 1842. Speaking for the 
Government of the United States, he stated with 
great clearness and force the doctrine which is 
now recognized by all countries. He said: ‘It 
is natural to consider the vessels of a nation as 
- part of its territory, though at sea, as the state 
retains its jurisdiction over them; and accord- 
ing to the commonly received custom, this 
jurisdiction is preserved over the vessels even 


* in parts of the sea subject to foreign dominion.'" 
. United States v. Rodgers, 150 U.S. 249, 264 
189 


"Perhaps the most venerable and universal 
rule of maritime law relevant to our problem 
is that which gives cardinal importance to the 
law of the flag * * * 


"This Court has said that the law of the flag 
supersedes the territorial principle, even for 
}! purposes of criminal jurisdiction of personnel 
of a merchant ship, because it 'is deemed to 
be a part of the territory of that sovereignty 
[ whose flag it flies], and not to lose that | 
character when in navigable waters within 
territorial limits of another sovereignty.’ 
Lauritzen v. Larson, 345 U.S. 571, 584- 5 


(1952). 


* "It is true that the criminal jurisdiction of the 
United States is in general based on the terri- 
torial principle, and criminal statutes of the 
United States are not by implication given an 
extra-territorial effect . . . But that principle 
has never been applicable to a merchant vessel 
which, for purposes of the jurisdiction of the 
courts of the sovereignty whose flag it flies to 
punish crimes committed upon it, is deemed to 
- be a part of the territory of that sovereignty, 
and not to lose that character when in navigable 
waters within territorial limits of another 
sovereignty."' United States v. Flores, 289 U.S. 
137, 155 (1932). 


+ 
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"tA vessel on the high seas, beyond the distance 

of a marine league from the shore, is regarded 

as part of the territory of the nation to which 

She belongs . . ." II Moore, International Law 

Digest, 287. 

Congress has recognized and implemented its control over the 

United States Merchant Marine. Thus, were the appellant to have been 
abandoned in Japan by the American President Line or in Formosa by 
the Victory Line, his employer would be subject to criminal penalties, df 
18 U.S.C. 2195. Had the appellant deserted his vessel in either instance, 
he would have been subject to disciplinary action under United States e 
Statutes, although the offense may have been in a foreign port. 46 U.S.C. 
TOL. 


Thus there is ample basis for holding that the appellant's service 
on United States vessels brings him within the meaning of the statute to 1 
relieve him from deportation. As noted earlier, the Board of Immigra- 
tion Appeals has not applied the narrow, geographical definition of the 
United States to aliens who have served overseas in the United States 
armed forces. 


Nor has the Board's departure from the narrow definition been 
limited to military personnel. In Matter of Gong, A10141614, decided 
May 31, 1956, 24 Law Week 2586, it held that a seaman who went 7 
through the Canal Zone, which is not included in the United States as 
defined in the Immigration Act of 1917, was nonetheless eligible for 
suspension of deportation because the Canal Zone is "subject to the 
jurisdiction of the United States". See also Savoretti v. Voiler, 
214 F. 2d 425 (5th Cir. 1954). 


IV. APPELLANT'S ADMISSION TO THE UNITED STATES _ 
IN OCTOBER, 1953, IS NOT AN ENTRY WITHIN THE 
MEANING OF THE STATUTE 
Appellant entered the United States from a foreign port at * 


Honolulu, Hawaii, in June, 1945. Shortly afterward he was admitted at 
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San Francisco from Hawaii. Thereafter, all of his Sailings were 
voyages on American vessels which began and ended at a port in the 
United States. 


The question for decision is whether returns to the United States 


in such circumstances constitute new entries. 


Appellant recognizes that the Supreme Court has decided this 
issue adversely to him in United States ex rel. Claussen v. Day, 279 
U.S. 398, and in United States ex rel. Stapf v. Corsi, 287 U.S. 129. 
However, appellant suggests that these holdings may be impaired in 
view of the restricted approach to the question of entry adopted by the 
Court in Chew v. Colding, supra, and that, in any event, those cases 
were incorrectly decided. ! 


Entry was defined by Claussen to be an arrival from some foreign 
port or place (at 400). The significance of Chew v. Colding on the ques- 
tion of entry is that although Chew as an alien seaman arrived in the 
same manner as Claussen and Day from a place not within the United 
States, he was deemed not to be subject to the regulations affecting 
entering alien seamen in order to afford him the constitutional due 
process which is accorded to aliens within the United States. Chew's 
return to the United States from a roundtrip voyage on an American 
vessel was thus held not to be an entry. } 


Other courts, and the administrative agencies as well, have 
departed from the rigidity of the entry doctrine which flowed from 
Claussen. The administrative decisions which held that United States 
servicemen abroad are physically present in the United States ruled, 
the two issues being obviously interrelated, that those servicemen made 
no entry to the United States on their return from foreign countries. 

24 Law Week 2445, supra. Nor is an entry made if the American vessel 
has been to a foreign port en route between two United States ports if 
its sole transactions in the foreign port are to pass in transit, refuel, 
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or land a passenger for medical treatment. Immigration Manual, Sec. 
213(c)(5). Board of Immigration Appeals, In Re Kostman, 56138/190, 
May 13, 1944. 


No entry is made to the United States by a returning alien who 
has been denied admission to a foreign country, although the alien may 
have been physically present in that country. Immigration Manual, 
supra, Sec. 213(c)(6). Board of Immigration Appeals, In Re Kachella, 
A-4431108, October 26, 1946. 


Under this ruling, had the appellant sought entry in Japan on his 
trip to Yokohama in 1952, or in Formosa in 1953, and been denied 
admission by each of those countries, his return to the United States 
would not be deemed to be entries. 


The courts have read intent and volition into the concept of entry. 
Thus, Delgadillo, supra, found there was no entry when it was caused 
by fortuitous and involuntary circumstances. DiPasquale v. Karnuth, 
supra, found no entry had been made where the alien was on a train, 
which is not, as are American vessels, subject to United States juris- 
diction, and where the train's passage into a foreign country (Canada) 
was not accidental or under some urgent necessity but was part of its 
regularly-scheduled route. The Court held that there must be intent to 
depart and re-enter the United States, and that the intent of the carrier 
could not be imputed to an alien who slept through the departure and 
arrival of the train. See United States ex rel. Pincus v. Savoretti, 
supra; United States ex rel. Valenti v. Karnuth, supra. 


Appellant submits that if the fact of presence in a foreign port is 
to control the issue of entry of a returning alien, it cannot reasonably 
be made to turn upon whether the presence in the foreign port is for 
the purpose of refueling, as distinguished from laying in supplies, or 
unloading cargo, or whether the alien has sought and been denied ad- 
mission, although physically there, as contrasted with merely being on 
board an American vessel in a foreign port without having applied for 
admission. 
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If the fact of mere departure and arrival is to govern the issue, 
the objective determinant for entry set forth in Claussen and Stapf has 
been modified. Can there be a valid distinction between the intent of 
DiPasquale, whose train went into a foreign country, and removed him 
from the jurisdiction and control of the United States, and the intent of 
an alien seaman who remains on board an American vessel throughout 
its voyage and is neither out of the jurisdiction and control of the United 
States nor within the control of a foreign country? | 


These decisions indicate a need for a reexamination of the hold- 
ings in Claussen and Stapf. The rulings that those alien seamen had 
made new entries to the United States on the return leg of their voyages 
were premised upon the fact that their vessels, although American flag, 





had touched foreign ports and were, therefore, deemed to have arrived 
in the United States from a foreign place. Had those vessels stopped 
on the high seas short of any foreign place no new entries would have 
been made. ; 


The test for departure and entry, it must be conceded, is not 
determined by physical presence within the defined geographical limits 
of the United States. For aliens on the high seas between United States' 
ports, or crewmen on fishing vessels which sail up to, but not into, foreign 
waters are not within the physical limits of the borders of the United States, 
as defined by the statute. The same was true of aliens who arrived from 
the Canal Zone, Puerto Rico, and Alaska. Sec. 1, Immigration Act of 
1917, 8 U.S.C. 175. Yet when aliens returned to the United States from 
these places their arrivals were not entries. United States v. Boyd, 
222 F, 2d 445 (9 Cir. 1955); Savoretti v. Voiler, supra. 


But the touching of a seaman's ship at a foreign port does not in 
itself change the nature of his relation to the United States. Like the 
seaman on an American flag vessel on a United States port-to-port 
a voyage, he is subject to American laws. 46 U.S.C. 701. United States 
v. Flores, supra. His employer is forbidden by statute from discharg- 
ing or abandoning him in a foreign port. 18 U.S.C. 2195. And the seaman 
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may be prosecuted under United States laws if he seeks to desert ina 
foreign place. In every respect, a seaman on board a United States 
vessel is in no different position, whether his ship is in United States 
territorial waters, on the high seas, or ina foreign harbor. The 
distinction which Claussen and Stapf have made is unreal and requires 


re-evaluation. 


CONCLUSION 


For the reasons set forth, appellant submits that the judgment 
below should be reversed. 


Respectfully submitted, 


JACK WASSERMAN 
DAVID CARLINER 


Attorneys for Appellant 
902 Warner Building 
Washington 4, D. C. 


FALLON AND HARGREAVES 
WASSERMAN & CARLINER 
Of Counsel 
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1 
JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FELIX SARZONA MONTALBAN : | 
Unit K-2 Edison Villa, Stockton, : ACTION FOR DECLARATORY 
California ‘ JUDGMENT 

Plaintiff Civil Action No. 223-56 
Vv. 


HERBERT BROWNELL, JR., 
Attorney General of the 
United States 


Defendant 
COMPLAINT | 
The plaintiff, by his attorneys, respectfully alleges: 


[Filed Jan. 18, 1956] 


1. That this is an action for a declaratory judgment under the 
Declaratory Judgment Act (28 U.S.C. 2201) and for review under the 
Administrative Procedure Act (5 U.S.C. 1001, et seq.) 

2. That the plaintiff is a native and citizen of the Philippine 
Islands. , 
3. That the plaintiff was first lawfully admitted to the United 
States as a seaman, on or about June 26,1945, under Section 3(5) of the 
Immigration Act of 1924, and thereafter, made numerous entries into 
the United States as a seaman. 

4. That the defendant, Herbert Brownell, Jr., is the Attorney 
General of the United States and is charged with the statutory duty to 
determine, after appropriate hearings, whether aliens may be granted 
suspension of deportation and thereby legalize their status to that of a 
permanent resident. 

5. That the plaintiff filed an application with the duly authorized 
representatives of the defendant in order to establish his eligibility for 
adjustment of his immigration status to that of a permanent resident 
under the suspension provisions of the Immigration and Nationality Act 
of 1952. 
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2 6. That the plaintiff was denied adjustment of his status to that 
of a permanent resident upon the ground that he was unable to prove con- 
tinuous physical presence in the United States for a period of seven years. 
That during the seven year period involved herein, the plaintiff was either 
in the United States or on board American vessels sailing the seas in 
pursuit of his calling. 

7. That the defendant, acting through his duly authorized agents, 
has ruled that presence on board an American vessel does not constitute 
physical presence in the United States under the suspension provisions 
of the Immigration and Nationality Act of 1952. 

8. That the plaintiff is a person of good moral character and is 
the father of an American born child and is the son of a legal resident of 
the United States. 

9. That both plaintiff's American born child and his father are 
dependent upon him for support. 

10. That the plaintiff's deportation would result in unusual hard- 
ship to his American born child and to his father. 

11. That the plaintiff is eligible to adjustment of his immigration 
status to that of a permanent resident under Section 244(a)(1) of the Im- 
migration and Nationality Act of 1952. 

12. That the defendant is threatening to deport the plaintiff and 
unless restrained will do so causing him irreparable damage. 

WHEREFORE, plaintiff requests judgment declaring: 

(a) That the plaintiff is eligible for adjustment of his immigration 
status to that of a permanent resident under Section 244(a)(1) of the 
Immigration Act of 1952; 

(b) That the plaintiff may not be denied adjustment of his im- 
migration status to that of a permanent resident upon the ground that he 

3 was not physically present in the United States during the period 
when he sailed as a seaman upon American vessels; 


(c) For such other and further relief as may be appropriate. 


FALLON & HARGREAVES /s/ Jack Wasserman 
Attorney for Plaintiff 
Of Counsel Warner Building 
Washington 4, D. C. 
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[Filed March 15, 1956] 
ANSWER 
First Defense 
The complaint fails to state a cause of action. 
Second Defense 

Answering specifically the numbered paragraphs of the complaint, 
defendant avers: 

1. Defendant is not required to answer the allegations contained 
in paragraph 1 of the complaint. 

2.,3., 4., Admitted. | 

5. Admitted. Defendant further avers that plaintiff's application 
for suspension of deportation was filed on June 6, 1955. 

6. The first sentence of paragraph 6 of the complaint is admitted. 
It is further admitted that during the seven-year period here involved, 
the plaintiff was either in the United States or on board American vessels 
unless plaintiff went ashore in foreign ports as to which defendant is 
without information sufficient to form a belief. | 

7. Admitted. : 

8. and 9. Defendant is without information sufficient to form a 
belief as to the truth of the allegations contained in paragraphs 8 and 9 
of the complaint. | 

10. Denied. 

11. The allegations contained in paragraph 11 of the complaint 


aré conclusions of law which defendant is not required to answer. In 


any event, it is denied. 3 
5 12. Defendant admits that he intends to deport the plaintiff but 
denies that deportation of the plaintiff will cause him irreparable damage. 
WHEREFORE , having fully answered, defendant demands judg- 
ment together with costs of this proceeding. 


/s/ Leo A, = 
United States Attorney 


[Certificate Of Service] Tee ee , 





6 [Filed April 16, 1957] 

PRETRIAL MEMORANDUM 

This is an action for a declaratory judgment to review an order 
directing the plaintiff's deportation and refusing to grant him suspension 
of deportation pursuant to 8 U.S.C. 1254(a)(1). 

The plaintiff is a native and citizen of the Philippine Islands, and 
it is undisputed that he was admitted to the United States as a seaman on 
or about June 26, 1945 and that he thereafter remained either in the 
United States or on board American vessels, shipping out from the United 
States as a seaman. The plaintiff alleges that he is married and that 
his American born child and his legally resident father are both depen- 
dent upon him for support, as well as his wife who is likewise a native 
of the Philippine Islands. Under the statute in order to be eligible for 
suspension of deportation, it is a prerequisite that the plaintiff establish 
that he had seven years physical presence in the United States. The sole 
basis for the denial of suspension of deportation by the Board of Immi- 
gration Appeals was the claim that the plaintiff did not have seven years 
physical presence in the United States. 

7 Plaintiff contends that upon the basis of Foo v. Brownell, 148 
F.Supp. 420; Sun v. Barber, 144 F.Supp.850; and Chew v. Colding, 344 
U.S.590, presence aboard an American vessel where the plaintiff has 
his home port in the United States should be considered as physical 
presence in the United States. 

The defendant contends that the Board of Immigration Appeals 
properly interpreted the statute and that physical presence on board an 
American vessel is not physical presence in the United States for the 
purposes of 8 U.S.C. 1254. 

Counsel for the parties agree that any official Government docu- 
ments, either originals, photostats, or carbons, may be introduced with- 
out formal proof, subject to objections as to relevancy, competency, 
and materiality. 

Dated: -April 12, 1957. 


/s/ Luther W. Youngdahl 
United States District Judge 


8 [Filed Dec. 10, 1957] 
AFFIDAVIT 


STATE OF CALIFORNIA 
CITY AND COUNTY OF SAN 
FRANCISCO 


FELIX SARZONA MONTALBAN, being first duly sworn, deposes 


and says: 


) gg. 
) SS: 


That affiant was employed by the American President Lines as a 
cabin steward on the M/V Lightening from September 19, 1951 until May 
20,1952. On affiant's last trip aboard the M/V Lightening, said vessel 
departed from San Francisco, California on April 30,1952. After approxi- 
mately seven days at sea, affiant was afflicted with a severe stomach 
disorder which was accompanied by high fever. Affiant was sent to the 
sick bay of the vessel and confined there until May 20, 1952 when said 
vessel arrived at Yokohama, Japan. Affiant was then ordered to accom- 
pany the chief mate and a senior officer of the vessel to the United States 
Army hospital in Yokohama where he was examined by a United States 
Army doctor. Upon completion of the examination, the doctor stated that 
affiant was suffering from a serious stomach disorder and must be hos- 
pitalized immediately. The chief mate and the senior officer of the M/V 
Lightening took affiant to the Admitting Office of the said hospital and 
told him that he would have to remain in the hospital until his condition 
was materially improved. 

9 Affiant was hospitalized at the United States Army hospital in 
Yokohama, Japan from May 20, 1952 until on or about June 25, 1952, at 
which time an official of the American President Lines arrived at the 
hospital and secured affiant's release. Said official took affiant from the 
hospital to a compound operated by the American President Lines in 
Yokohama where affiant stayed until June 26, 1952. On the latter date, 
affiant was taken aboard the President Wilson, a vessel operated by the 
American President Lines, and thereafter on July 8, 1952 affiant arrived 
in San Francisco, California aboard the President Wilson. 

/s/ Felix Sarzona Montalban 
[JURAT, dated Nov. 20, 1957] 


10 [Filed Dec. 24, 1957] 
m 6 OPINION | i o 

This is an action for a declaratory judgment to review an order 
of the Attorney General refusing to adjust the status of the plaintiff to 
that of an alien lawfully admitted for permanent residence under Section 
244(a)(1) of the Immigration and Nationality Act of 1952, 8 U.S.C.A, 
1254 (a)(1). 

Under the Section in question the Attorney General in his discre- 
tion may suspend deportation and adjust the status of an alien who applies 
therefor and meets the eligibility requirements for such relief. Among 
other things such an alien must have 


"last entered the United States more than two 
years prior to June 27,1952; * * * and have 
been physically present in the United States 
for a continuous period of not less than seven 
years immediately preceding the date of such 
application * * *, 


The plaintiff is a native and citizen of the Philippine Islands. He 
Ld first arrived in the United States in 1945. From 28 to 30 times he 
entered and departed from this country. His entries were always as a non- 
immigrant seaman or crewman. In 1952 he married a national of his own 
country who had entered the United States as a temporary visitor. His 
last admission to the United States was at San Francisco in October 1953 
for a period not exceeding 29 days. He overstayed the periad for which 
he was admitted and accepted employment ashore, thereby failing to 
comply with the conditions of his status as a non-immigrant crewman. In 
February 1955 a warrant was issued for his arrest in deportation pro- 
ceedings. He applied for suspension of deportation alleging that depor- 
tation would result in exceptional and unusual hardship to him and his 
citizen child and lawful resident father. The Special Inquiry Officer de- 
nied the application for suspension of deportation on the ground that the 
requirement for continuous physical presence in the United States for 
seven years had not been established. The deportation of the alien was 
directed in the event he should fail to depart voluntarily. His appeal to 
the Board of Immigration Appeals was dismissed, the Board having found 
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him ineligible for suspension of deportation because "he has not been 
physically present in the United States for a continuous period of seven 
years" and his "last entry occurred subsequent to J une 27,1952" and not 
more than two years prior to that date as required by the above quoted 
Section. This action was then filed. 

A definition of "United States" is given in the Act, 8 U.S.C.A. 
1101 (a)(38), as follows: 


"The term ‘United States', except as otherwise 
specifically provided, when used in a geogra- 
phical sense, means the continental United 
States, Alaska, Hawaii, Puerto Rico, Guam 
and the Virgin Islands of the United States." 


The plaintiff contends, however, that in the Section dealing with suspen- 
sion of deportation the term "United States" has not been used in a geo- 
graphical sense but in a political or legal sense, and that it should be 
interpreted to include American vessels at sea. | 

It is the theory of the plaintiff that his presence on board vessels 
flying the flag of the United States should be counted as physical presence 

in the United States and added to the time he resided within the 
continental limits of the United States in which event he would be eligible 
for the relief he seeks, that is, he would have been physically present in 
the United States for a continuous period of seven years and the Attorney 
General would be authorized to adjust his status to that of an alien law- 
fully admitted for permanent residence. 3 

The administrative record in this case was admitted in evidence 
and discloses the sailings of the plaintiff on American vessels. These 
sailings are not limited to ships which went from a port of the United 
States and returned to the same or another port of this. country without 
having been in any foreign port or place. In April 1952 the plaintiff sailed 
from San Francisco for Japan, arriving at Yokohama in May, and leaving 
there in June for San Francisco, the voyage both ways being on United 
States ships. As already stated, the alien last entered the United States 
in October 1953. At that time his arrival was from the port of Keelung, 


Formosa. 
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If the plaintiff had any residential qualities in the United States 
he was stripped of them when he entered a foreign port. Hence his subse- 
quent return to the United States from a foreign port was not a continu- 
ation of any previous residence in this country but constituted a new entry. 
United States ex rel Claussen v. Day, 279 U.S. 398; United States ex rel 
Stapf v. Corsi, 287 U.S.129; McCandless v. United States, ex rel. Pantoja, 
44 F.2d 786; Ex parte Tatsuo Saiki; Ex parte Hyoichi Ohashi, 49 F.2d 469; 
United States ex rel. Williams v. Karnuth, 2 F.Supp. 316; United States 
ex rel. Roovers v. Kessler, 90 F.2d 327; United States v. Maisel, 183 F. 
2d 724. He is not eligible for suspension of deportation and adjustment 
of his status as he has failed to establish that he was physically present 
in the United States for a continuous period of seven years and that his 
last entry was more than two years prior to June 27, 1952. 

Accordingly, the complaint of the plaintiff will be dismissed. 
Counsel may submit a proposed judgment. 


/s/ Burnita Shelton Matthews 
JUDGE 


13 [Filed Jan. 6, 1958] 
JUDGMENT 

This case having come on for trial and the Court having filed its 
Opinion to serve as findings of fact and conclusions of law and having 
considered the pleadings, the certified record of the Immigration and 
Naturalization Service and having heard argument by counsel for the 
respective parties, it is this 6th day of January, 1958, 

ORDERED, that judgment be and the same hereby is rendered 
for defendant and it is 

FURTHER ORDERED, that the complaint stands dismissed. 


/s/ Burnita Shelton Matthews 
JUDGE 


[Certificate Of Service ] 





[Filed March 4, 1958] 
NOTICE OF APPEAL 

Notice is hereby given this 3rd day of March, 1958, that FELIX 
SARZONA MONTALBAN, Plaintiff, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 6th day of January, 1958 in favor of HERBERT 
BROWNELL, JR., Attorney General of the United States against said 
plaintiff. . 
/s/ Jack Wasserman 


/s/ David Carliner 
Copy to: Honorable Oliver Gasch ae 
United States Attorney Attorneys for Plaintiff 


United States Court House = = * 
Washington 1, D. C. 


[Filed March 11, 1958] 
STIPULATION DESIGNATING RECORD 
It is hereby stipulated by and between the parties hereto that 
the record on appeal consists of the following: | 
1. Complaint. 


Answer. 


2 
3. Pretrial Memorandum. 
4 


Immigration file of Plaintiff (to be transmitted 
in original form to Court of Appeals). 


Order transmitting immigration file in original form. 


Affidavit of Felix Sarzona Montalban dated . 
November 20, 1957. 


Memorandum Opinion of Court. 

Judgment. 

Notice of Appeal. 

Order substituting party defendant. 
11. Stipulation designating record. 


Jack Wasserman 
/s/ Wm. R. Rafferty , 


Attorney for Defendant David Carliner 


Attorneys for Plaintiff 





10 
15 [Filed March 11, 1958] 
ORDER 

Upon consent of the parties herein, it is this 11th day of March, 
1958, 

ORDERED, That on the appeal in the above case the plaintiff's 
immigration file be transmitted to the Court of Appeals in its original 
form. 


/s/ Burnita Shelton Matthevs 
United States District Judge 


16 [Filed March 11, 1958] 
ORDER SUBSTITUTING PARTY DEFENDANT 
Upon consent of counsel for the parties herein it is this 11th 
day of March, 1958, 
OFDERED, That WILLIAM P. ROGERS be substituted as party 
defendant in lieu of HERBERT BROWNELL, JR. 


/s/ Burnita Shelton Matthews 
United States District Judge 


U. S. DEPARTMENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 


File: A-9799916-San Francisco December 21, 1955 
In re: FELIX SARZONA MONTALBAN 
APPLICATION: Suspension of deportation. 
DETENTION STATUS: Released on conditional parole 
This case is before us on appeal from a decision of the special inquiry 


*~ * 


officer granting voluntary departure and directing that the respondent 

be deported if he failed to depart voluntarily. 

The respondent is a 32-year-old male, native and citizen of the Philip- 
pine Islands, who last entered the United States on October 8, 1953 when 
he was admitted temporarily as an alien crewman for a period not to ex- 
ceed 29 days. He has remained and has accepted employment. 


11 
Counsel concedes that the respondent is deportable but contends that he 
is eligible for suspension of deportation. We do not agree with counsel 
that the facts stated by him "clearly show that the respondent has been a 
resident of the United States since 1945." In his application for suspension 
of deportation, the respondent indicated that he had a mailing address in 
the United States from 1946 until September 1952 when he was married. 
On the basis of the record, we doubt that the respondent has established 
"residence" in the United States prior to September 1952. However, we 
need not reach a conclusion as to the duration of the respondent's resi- 
dence in the United States since we do not believe that he can establish 


physical presence in the United States as required by Section 244(a} of 


the Immigration and Nationality Act. 

In Matter of P-, 5 I&N Dec. 220 (1953) and Matter of Z- A- N-, 5 I&N Dec. 
298 (1953), we held that an alien cannot prove continuous physical pre- 
sence in the United States if there has been any absence whatever during 
the required period. Matter of Z- A- N-, supra, involved a seaman em- 
ployed on American vessels. Although counsel is aware of our position 

in this matter, he has asked that we reconsider the question. Counsel 
asserts that in Kwong Hai Chew v. Colding et al., 344 U. S. 590 (1953) the 
court held in substance that, for Constitutional purposes, service aboard 
an American vessel constituted physical presence within the United States. 
That case related to an alien who had become a lawful resident of the 
United States and had acquired the right to Constitutional due process. 
The court said that his status as a person within the protection of the 
Fifth Amendment could not be taken from him merely because he had 
undertaken a voyage to foreign ports and that for purposes of his Consti- 
tutional right to due process, "we assimilate petitioner's status to that of 
an alien continuously residing and physically present in the United States". 
However, other language in the decision and the very use of the word 
"assimilate" make it crystal clear that a seaman on an American vessel 
calling at foreign ports is not, in fact, physically present in the United 
States. This case, therefore, not only fails to support counsel's contention 
but is contrary to his position. | 
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We have also considered the other cases relied on by counsel. It is true 
that crimes committed by a United States citizen on an American vessel 
in foreign waters may be tried in courts of the United States. United 
States v. Flores, 289 U.S. 137 (1933). On the other hand, in Cunard 


Steamship Company, Ltd., et al. v. Mellon, 262 U.S. 100,123 (1923) and 


Scharrenberg v. Dollar Steamship Company et al., 245 U.S. 122, 127 
(1917), the Supreme Court characterized as a mere figure of speech the 


statement sometimes made that a merchant ship on the high seas is a 
part of the territory of the country whose flag she flies and in U.S. ex rel 
Claussen v. Day, 279 U.S. 398, 401 (1929) the court specifically said that 
an American vessel outside the United States, whether on the high seas 
or in foreign waters, is not a place included within the United States as 
defined in the Immigration Act of 1917. After careful consideration of 
counsel's argument, we conclude that our decisions in Matter of P-, supra, 
and Matter of Z- A- N-, supra, were correct and we adhere to the views 
expressed therein. We hold that the respondent is not eligible for suspen- 
sion of deportation under Section 244(a)(1) of the Immigration and Nation- 
ality Act because he has not been physically present in the United States 
for a continuous period of seven years but has only been physically present 
Since his last arrival on October 8,1953. In addition, Section 244(a)(1) 
requires that the last entry must have occurred more than two years 
prior to June 27, 1952 (the date of enactment) and the respondent's last 
entry occurred subsequent to June 27,1952. In view of the foregoing, the 
appeal will be dismissed. 
ORDER: It is ordered that the appeal be and the same is hereby dis- 
missed. 

Chairman 
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UNITED STATES DEPARTMENT OF JUSTICE | 
Immigration and Naturalization Service 
File: A9 799 916 


In Re: FELIX SARZONA MONTALBAN 

IN DEPORTATION PROCEEDINGS 

APPLICATION: Suspension of Desariaien 

CONDITIONS OF RELEASE: Released on conditional ee 
WARRANT OF ARREST SERVED: February 7, 1955 . 


ORAL DECISION BY SPECIAL INQUIRY OFFICER RENDERED JUNE 6, 
1955 


DISCUSSION: This record relates to a 31 year old married male alien, 

a native and citizen of the Philippine Islands, whose last entry into the 
United States occurred at the Port of San Francisco, California on October 
8, 1953, at which time he was admitted as a crewman, as described in 
section 101(a)(15)(D) of the Immigration and Nationality Act, for a period 
not to exceed 29 days. The record of admission shows that the respondent 
was first admitted under the provisions of Section 101(a)(15)(D)(1) of the 
Act and that his status was changed on November 5, 1953 to Section 101(a) 
(15)(D)(2). The respondent has remained continuously in the United States 
since October 8, 1953 without authority and has accepted employment 
ashore in violation of the status under which he was admitted. It is clear 


from the record he is now subject to deportation on the charge contained 


in the warrant of arrest. 

The respondent has applied for suspension of deportation under the pro- 
visions of Section 244(a)(1) of the Immigration and Nationality Act, alleg- 
ing that his deportation would result in exceptional and unusual hardship 
to himself and his citizen child and lawful resident father. The record dis- 
closes the respondent first arrived in the United States. about June 1945, 
at which time he was admitted as a seaman at the Port of Honolulu and 
thereafter proceeded on to the United States, arriving at San Francisco 
on June 26,1945. From 1945 to the present date a record of entries and 
departures has been furnished by the respondent indicating that he has 
entered and departed from this country some 28 or 30 times. His entries 
into this country were always as a seaman, ora crewman. The longest 
period he was ashore was during the latter part of 1949, and the early part 
of 1950, when he was beached as a result of a strike. The respondent is 
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married to a native and citizen of the Philippine Islands, who entered the 
United States as a visitor in October of 1951 and is now subject to depor- 


tation proceedings. The respondent, in connection with his application for 
discretionary relief, has presented what appears to be satisfactory evidence 
as to his good moral character for the purpose of this proceeding. However, 
in view of the respondent's lack of residence in the United States, as re- 
quired under the provisions of Section 244(a)(1) of the above cited act, his 
application for suspension of deportation must be denied. There is also 
the matter of the requirement for physical presence, which has not been 
met in this application. The respondent has testified he has never been 
arrested or charged with any criminal offense. He appears to have a clear 
record here. He was registered under the Alien Registration Act in 
October of 1946. It appears the principal reason why he has failed to de- 
part from this country is because of his inability to obtain a berth on an 
outgoing vessel of American registry because he is an alien. It is under- 
stood that berths on vessels of foreign registry are not easily obtainable. 
In view of the respondent's apparent good moral character and the fact he 
has not previously been under deportation proceedings by this Service, he 
will be granted the discretionary relief of voluntary departure in lieu of 
deportation. He is not being considered for the privilege of preexamina- 
tion because he is chargeable to a quota which is oversubscribed and could 
not readily obtain an immigration visa. Voluntary departure will be or- 
dered, with an alternative order of deportation. The respondent testified 
that in the event he is found subject to deportation, it is his desire to be 
sent to the Philippine Islands. 
FINDINGS OF FACT: Upon the basis of all the evidence presented, it 
is found 

(1) That the respondent is an alien, a native and citizen of 

the Philippine Islands; _ 

(2) That the respondent last entered the United States at the 

Port of San Francisco, California on October 8, 1953, at which 

time he was admitted as a crewman, as described in Section 

101(a)(15)(D) of the Immigration and Nationality Act; 
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(3) That the respondent has remained in the United States for 

a period in excess of that for which he was admitted and has 

accepted employment ashore, thereby failing to comply with 

the conditions of the status under which he was admitted. 
CONCLUSION OF LAW: Upon the basis of the foregoing findings of fact, 
it is concluded | 

(1) Thatunder Section 241(a)(9) of the Immigration and 

Nationality Act the respondent is subject to deportation on the 

ground that after admission to the United States as a nonimmi- 

grant crewman under Section 101(a)(15)(D) of the Act, he failed 

to comply with the conditions of such status. 
ORDER: It is ordered that the respondent be granted voluntary departure 
at his own expense in lieu of deportation within such period of time or 
authorized extensions thereof and under such conditions as the District 
Director or Officer in Charge having administrative jurisdiction of the 
office in which the case is pending shall direct. 
IT IS FURTHER ORDERED that if the respondent fails to depart when and 
as required, the privilege of voluntary departure shall be withdrawn 
without further notice or proceeding and the alien deported from the 


United States in the manner provided by law on the charge contained in 


the warrant of arrest. 

SPECIAL INQUIRY OFFICER TO RESPONDENT: 

Q. You have heard my statement of oral decision in your case. 
Have you any questions ? 

BY COUNSEL: , 

A, I would like to request that we be furnished a copy of the decision, 
together with a transcript of the record. 

TO COUNSEL: 

Q. Do you desire to file an appeal from my decision? 

A. An appeal will be filed. | 

Q. Very well. You will be furnished with a copy of my decision, toget- 
her with a transcript of the record and usual notice of appeal. 
However, I would like to make this one observation. Technically, 





16 
I do not feel that there is an appeal from this decision pursuant 
to current regulations. 
A. It is our position that service aboard American vessels is the 
equivalent of residence and physical presence in the United States. 
This issue must be resolved by judicial action and in all prob- 
ability this case will be submitted to the court. For that reason, 
I feel it is necessary to appeal to the Board of Immigration 
Appeals in order to exhaust all possible administrative remedy. 
SPECIAL INQUIRY OFFICER: 
Very well. The hearing is closed. 


I certify the foregoing is atrue and I hereby certify the foregoing is a 
correct transcript of a portion of my true report of oral decision stated 
stenographic notes made at the hearing. in the presence of the respondent. 


/s/ Jane Elston /s/ P.R. McLaughlin 
Stenographer Special Inquiry Officer 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 


In the Matter of: ) 
FELIX SARZONA MONTALBAN ) File No. A9 799 916 


Hearing held at San Francisco, California 
on . June 6, 1955 
* * KKK KK KK KK KK K KK KK K 
TRANSCRIPT OF TESTIMONY 
COUNSEL TO RESPONDENT: 
Q. How long have you been in the United States? 
A. I believe I was here since 1925, sir. 
Q. Was your mother ever in the United States? 
A. Yes, sir. She went home to the Philippines. 
Q. Do you know what years she _ spent in this country? 
A. She told me she came here in 1928. She went back in 1933. 


PO po 


© 
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Were you in the United States at that time? 
No. I was living with my grandparents in the Philippines. 
When were you first a seaman? 3 
In the Philippines. I was on a Philippine ship for a while. Then for 
three years I was with the Merchant Marine in the Philippines. 
How long were you on the ship? 
I was on the ship until 1941 when war broke out. The ship I was on 
was chartered by the United States Army Transport Service in the 
Philippines. ) 
Did you have continuous service on the U.S. Army Transport ship ? 
Yes, until the ship was bombed by the Japanese when it went near 
Japan for a while, then it went to the Philippines. In 1942 my ship 
was bombed. I had to swim ashore. | 
During the war did you spend your time in the Philippines? 
Yes. 
What were you doing? 
I went back to the place where I was born, then joined the guerrilla 
forces (Underground) until the Americans arrived, then I went back 
to the United States Merchant Marine ship. 
While you were with the guerrilla forces, what were your duties? 
Once I was a messenger boy in the Philippine Guerrilla Forces. 
Since your original entry into the United States in about June 1945 have 
you sailed on any vessel other than an American Flag vessel ? 
No, sir, except the United States ship. 
Have you departed from the United States to any foreign country when 
you were not serving on board an American vessel ? 
No, sir. I would never think of it. | 
Then you have been in the United States or on board American Flag 
vessels continuously since about June 1945, is that correct? 
Yes, sir. 
Who is supporting your wife? 
I do. 
Who is supporting your American born child? 


I do, sir. 
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COUNSEL TO SPECIAL INQUIRY OFFICER: 
I have no further questions. 

SPECIAL INQUIRY OFFICER TO RESPONDENT: 

Q. Now from June 26, 1945, which is the date of your first arrival here 
in San Francisco, up to October 8, 1953, you sailed in and out of the 
United States on various occasions ? 

A. On American ships, sir. 

Q. What is the longest period of time you have been ashore in this 
country during those eight years ? 

A. The longest period was during the Strike. Five or six times there 

have been strikes here in San Francisco. Most of the time there was 

the strike, I was on the beach that time. 

What was the longest time you were on the beach? 


> © 


The longest time was six months or five months, I believe. 
What year was that? 


During the 95 day strike I was beached for four months. 
When was that? 
1949. It was six months, or even less than that. 


PP OPO 


oe 


On your form for suspension of deportation you show here in one 
place that you arrived in the United States on November 4, 1949 and 
you departed on March 23, 1950 which would be a matter of approxi- 
mately five months. Do you believe that was the longest time you 


were ashore? 


> 


Yes. I believe that was the longest time I was ashore. 


© 


On each occasion you came to this country, you were inspected by 
Immigration Officers ? 

Yes, sir. 

Were you granted shore leave ? 


> © Pp 


Yes, sir. 


How long were you told you could stay ashore ? 
As long as the ship was on the beach ashore. 


Oo > © 


What was the advice given you by Immigration Officers here by oral 
notification or by documents as to the time you could stay ashore law- 
fully during the time you were waiting for departure? 
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I could stay 29 days time. 
Then this was about during that strike? } 
When you have to strike you are two months off and then on. I had to 
come and report. All aliens had to report at the office because of 
the strike. 
And when you reported to the Immigration Service did you not take 
steps to report this? 
Yes, there were lots of us on the ship at that time. | 
Were you ever admitted to this country in any capacity other than 
as a seaman? : 
No, sir, except as a seaman. 
Where were you married? 

Oakland, California. 
What was the date of your marriage? 
September 11, 1952. 
With your wife here only as a temporary visitor and you as a seaman, 
how could you expect to remain in this country ? | 
I was at sea at that time. In 1950 I could hardJy get a ship because 
the ship I was on was laid up in port and it was hard at that time, so 
I went to the union office to get a ship. They said I could not get ona 
ship because I was an alien. Citizens got it first, SO I went to the 
employment office because I did not want to starve. They told me to 
go to the employment office to get a job there. I had a little knowledge 
of driving and I had a chauffeur's license, as there were those kind 


of jobs and I was so familiar with this chauffeuring; then I went back 


to the union office because I could not get a job. 
*x * * ak : oR 
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QUESTIONS PRESENTED 


Appellant seeks suspension of his deportation pursuant 
to Section 244(a)(1) of the Immigration and Nationality 
Act of 1952, which provides in part that the alien: 


(a) must have made his last entry more than two 
years prior to June 27, 1952; and 

(b) that he has been ‘‘physically present’’ in the 
United States for a continuous period of not less 
than seven years. 


The evidence shows that the appellant first came to 
the United States in June 1945, and last was admitted as a 
seaman on October 8, 1953. Between these dates he was 
employed as a crewman aboard vessels of American 
registry and made approximately 30 voyages, some of which 
went to foreign ports. 

In the opinion of the appellee the questions presented 


are: 


1. Is presence aboard vessels on the high seas of 
American registry tantamount to ‘“‘physical presence’’ in 
the United States within the meaning of Section 244(a) (1) 
of the 1952 Act? 

2. If an alien stops at a foreign port aboard a vessel of 
American registry and then returns to the United States, 
does that constitute a new entry? 
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I. Appellant Failed To Establish Physical Presence In the 
United States For A Continuous Period of Seven 
Years 

A. The Definitions Of The Controlling Words Clearly 
Precludes Vessels On The High Seas 

B. The Legislative And Judicial History Indicate 
Section 244(a)(1) Is To Be Strictly Con- 
strued 

II. The Immigration and Naturalization Service Has Fol- 
lowed The Literal Interpretation Of Section 
244(a)(1) 

III. Appellant Failed to Meet the “Entry” Requirement of 
Section 244(a)(1) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,396 


Feu Sanzona MonrTaLBan, APPELLANT, 
v. 


Wurm P. RocErs, ATTORNEY GENERAL OF THE UNITED STATES, 
APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant is an admittedly deportable alien who sought 
to have his deportation suspended pursuant to Section 
244(a) (1) of the Immigration and Nationality Act of 1952.7 
Relief was denied because appellant failed to establish two 
of the statatory requirements: (a) that his last entry was 
more than two years prior to the date of the enactment of 
the Act (June 27, 1952), and (b) that he was ‘‘physically 
present” in the United States for a continuous period of 
seven years prior to his application. 

At a hearing conducted by the Immigration and Natural- 
ization Service on June 6, 1955, it was adduced that the 
appellant was a 31 year old male alien and a native and 


166 Stat. 214, Title 8, U.S. Code, § 1254(a) (1). 
(1) 
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citizen of the Philippine Islands. He first arrived in the 
United States about June, 1945, at which time he was 
admitted only as a seaman. From 1945 to October 8, 1953, 
appellant entered and departed from the United States 
some 28 or 30 times in the capacity of a non-immigrant 
merchant seaman or cabin steward. All ships were of 
American registry. The longest period he was ashore in 
the United States was during the latter part of 1949 and 
the early part of 1950, when he was beached for several 
months as a result of a labor strike. At the conclusion of 
his last voyage on October 8, 1953, the appellant was ad- 
mitted to the United States pursuant to Section 101(a) (15)- 
(D)(2) of the Immigration and Nationality Act of 1952. 
This provision enables an alien merchant seaman, who in- 
tends to land temporarily and solely in pursuit of his calling 
as a seaman, to remain ashore 29 days. The appellant, 
however, has remained continuously in the United States 
since October 8, 1953, without authority and has accepted 
employment ashore in violation of the status under which 
he was admitted. (J.A. 13, 14). In February, 1955, a war- 
rant was issued for his arrest under deportation pro- 
ceedings. 

Upon the basis of this evidence, the Special Inquiry 
Officer found that appellant had failed to establish seven 
years continuous ‘‘physical presence’’ in the United States. 
His application for suspension under Section 244(a) (1) of 
the Act was denied, and in lieu of deportation, appellant 
was ordered to depart voluntarily. Appellant was not 
considered for the privilege of preexamination because he 
was chargeable to a quota which is oversubscribed (J.A. 
14, 15.) 

The Board of Immigration Appeals affirmed the action of 
the special inquiry officer. In addition to the appellant’s 
failure to establish continuous physical presence, the Board 
found that his last entry (October 8, 1953) occurred sub- 
sequent to June 27, 1952 (the date of enactment of the Im- 
migration and Nationality Act) and not more than two 
years prior to that date as required by Section 244(a) (1) 
of the Act. (J.A. 10-12.) 

The appellant instituted an action for declaratory judg- 
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ment and for review pursuant to the Administrative Pro- 
cedure Act in the United States District Court for the 
District of Columbia. An affidavit was filed in this proceed- 
ing in which the appellant stated that he became ill while 
on a voyage to Japan. Upon arrival, he was placed in a 
United States Army Hospital from May 20, 1952, until 
June 25, 1952. After he recovered, he returned to the 
United States on July 8, 1952, aboard another vessel of 
American registry. The District Court dismissed the com- 
plaint upon the grounds that the appellant failed to estab- 
lish that he was physically present in the United States for 
a continuous period of seven years and that his last entry 
was more than two years prior to June 27, 1952. (J.A. 6-8.) 


STATUTE INVOLVED 


Title 8, United States Code, Section 1254, provides in 
pertinent part: 


Suspension of deportation—Adjustment of status for 
permanent residence; contents——(a) As hereinafter pre- 


scribed in this section the Attorney General may, in his 
discretion, suspend deportation and adjust the status to 
that of an alien lawfully admitted for permanent residence, 
in the case of an alien who— 


(1) applies to the Attorney General within five years 
after the effective date of this chapter for suspension of 
deportation; last entered the United States more than two 
years prior to June 27, 1952; is deportable under any law 
of the United States and is not a member of a class of 
aliens whose deportation could not have been suspended by 
reason of section 19(d) of the Immigration Act of 1917, as 
amended; and has been physically present in the United 
States for a continuous period of not less than seven years 
immediately preceding the date of such application, and 
proves that during all of such period he was and is a person 
of good moral character; and is a person whose deporta- 
tion would, in the opinion of the Attorney General, result 
in exceptional and extremely unusual hardship to the alien 
or to his spouse, parent or child, who is a citizen or an 
alien lawfully admitted for permanent residence; or... - 
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SUMMARY OF ARGUMENT 


Appellant’s contention that presence aboard an American 
flag vessel on the high seas is tantamount to ‘‘physical 
presence’’ in the United States, as these terms are used in 
Section 244(a)(1) of the 1952 Immigration and Nationality 
Act, is without merit. Such an interpretation would not 
only be contrary to the literal meaning of the statute but 
in conflict with a long legislative and judicial history of 
similar immigration statutes. 

In addition to the appellant’s failure to meet the 
“‘physical presence’’ requirement under Section 244(a) (1), 
he fails to fulfill the ‘‘entry’’ requirement. The statute 
provides that the applicant for suspension of deportation 
must have last entered the United States more than two 
years prior to the date of the enactment of the Act (June 
27, 1952). The undisputed evidence shows that the appel- 
lant departed from a foreign port—Keelung, Formosa— 
and made his last entry into the United States on October 


8, 1958. Appellant, therefore, clearly fails to meet two re- 
quirements under Section 244(a)(1) of the 1952 Act. 


ARGUMENT 


I 


Appellant Failed to Establish Physical Presence in the United 
States for a Continuous Period of Seven Years 


The record indicated that the appellant voluntarily de- 
parted from the United States on approximately 30 voy- 
ages, some of which were to foreign ports located in Japan 
and Formosa. On each occasion he was employed as a 
member of the crew on an American flag vessel. His longest 
stay on United States soil during the eight years between 
June 1945, and October, 1958, was five months. This brief 
tenure, as well as several other shorter periods, were neces- 
sitated by labor strikes. (J.A. 16-19). Based on these 
facts, appellant contends he has fulfilled the residence pre- 
requisite of Section 244(a)(1) of the Immigration and 
Nationality Act of 1952, which requires that the alien: 
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«ce © ® has been physically present in the United States 
for a continuous period of not less than seven years 
immediately preceding the date of such application,’’ ” 


In substance, appellant’s theory of interpretation is that 
an alien’s presence aboard an American flag vessel is 
equivalent to his physical presence in the United States 
irrespective of the vessel’s location. Such a construction 
is an extraordinary departure from the literal meaning of 
the statute and is contrary to the legislative and judicial 
history. 


A. The Definitions Of The Controlling Words Clearly 
Precludes Vessels On The High Seas. 


The 1952 Act contains a precise definition of the United 
States, which is: 


“The term ‘United States’, except as otherwise 
specifically herein provided, when used in a geograph- 
ical sense, means the continental United States, Alaska, 


Hawaii, Puerto Rico, Guam, and the Virgin Islands of 
the United States.’’* 


The Oxford English Dictionary contains the following 
definitions : 
Puysicatty—‘‘* * *, 2. As regards the body; in body; 
in bodily constitution; corporeally.’’ * 


Present—‘‘ An adjective of relation; expressing a local 
or temporal relation to a person or thing which is 
the point of reference. 


1. Being before, beside, with, or in the same 
place as the person to whom the word had rela- 
tion; being in the place considered or men- 
tioned ;”* 


2 Ibid. 

3 Section 101(a) (38) of the 1952 Act, 8 U.S.C. 1101 (a) (38). 
4 Vol. VII, P. 807 (1933 Ed.). 

SVol. VIII, P. 1301 (1933 Ed.). 
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When the words ‘‘physically present’’ are construed to- 
gether with the term ‘‘United States’’ there is only one 
possible literal interpretation: that the alien must be bodily 
present on soil within the geographical confines enumerated 
by the statute. If Congress had intended to include aliens 
aboard American ships, then the words ‘‘physically 
present’? are more than surplusage. They become incon- 
sistent, for an alien cannot be both physically and con- 
structively present. 


B. The Legislatwe And Judicial History Indicate Section 
244(a)(1) Is To Be Strictly Construed. 


The Supreme Court has recently inferred, in the opinion 
of United States v. Shaughnessy, 353 U.S. 72, 1 L.Ed. 2d 
652 (1957), that Congress intended to greatly restrict the 
granting of suspension of deportation by the change of 
phraseology which was used in Section 244(a) of the In- 
migration and Nationality Act of 1952. This observation 
is evident when Section 244(a) is compared to similar 
provisions in prior immigration legislation. The term 
‘¢physically present’ first appeared in the 1952 Act and - 
supplanted the word ‘‘resident’’ utilized in the prior laws. 
There was much judicial controversy over the meaning of 
resident? and the need for a more restrictive and explicit 
term was apparent. 


The term ‘‘United States’’ was defined in the Act of 
1917 as follows: 


‘“<That the term ‘United States’ as used in the title as 
well as in the various sections of this Act shall be con- 
strned to mean the United States, and any waters, 
territory, or other place subject to the jurisdiction 
thereof,’ ® 


* Act of 1917 (39 Stat. 874); Act of 1924 (43 Stat. 153); Act of 
1940 (54 Stat. 673). 

7See Kristen v. McGrath, 86 US. App. D.C. 48, 179 F. 2d 796 
(1949), affirmed, 340 US. 162, 95 L. Ed. 173 (1950). Cf. Boula- 
mandis v. Brownell, 101 U.S. App. D.C. 93, 247 F. 2d 83 (1957). 

$39 Stat. 874, Sect. 1. 
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It is noteworthy that the 1917 definition is broader than the 
1952 definition of ‘‘United States’’, however, the Supreme 
Court declined to include American vessels within the 
meaning of the 1917 Act. The Court stated in Claussen v. 
Day, 279 U.S. 398, 73 L.Ed. 758 (1929), as follows: ® 


‘¢ An entry into the United States is not effected by em- 
barking on an American vessel in a foreign port. Such 
a vessel outside the United States, whether on the high 
seas or in foreign waters, is not a place included within 
the United States as defined by the Act.’’ (P. 401). 


When the 1952 Act is examined as a whole it is conclu- 
sively evident that Congress was aware of the peculiar 
problems involving alien seamen aboard American vessels. 
Where it was intended to include them, the Act contains 
express provisions. For example, Section 316(a), which 


®In Cunard v. Mellon, 262 U.S. 100, 67 L. Ed. 894 (1923), the 
Court found that the term United States was limited to the regional 
areas of land and adjacent waters over which sovereign control 
was exercised, and that a ship at sea was not a part of the territory 
whose flag she flies. 

In another Supreme Court case, Sharrenberg v. Dollar SS Co., 
245 U.S. 122, 62 L. Ed. 189 (1917), the Court addressed itself to the 
precise question of whether a seaman aboard an American vessel 
can be construed as being employed “in the United States.” The 
statute involved was an immigration statute which prohibited the 
importation of certain laborers “into the United States.” At page 
127, the Court stated as follows: 


“Equally unallowable is the contention that a ship of Ameri- 
can registry engaged in foreign commerce is a part of the terri- 
tory of the United States in such a sense that men employed 
on it can be said to be laboring ‘in the United States’ or ‘per- 
forming labor in this country.’ It is, of course, true that for 
the purposes of jurisdiction a ship, even on the high seas, is 
often said to be a part of the territory of the nation whose flag 
it flies. But in the physical sense this expression is obviously 
figurative, (International Law Digest, Moore, Vol. 1, Section 
174) and to expand the doctrine to the extent of treating sea- 
men employed on such a ship as working in the country of its 


registry is quite impossible.” 
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provides for naturalization has a requirement that the alien 
be ‘‘physically present’’ in the United States.2° Then in 
Section 330(a) (1) “* there is a provision which enables alien 
seamen to include all periods of time aboard American 
vessels as ‘‘residence and physical presence within the 
United States within the meaning of Section 1427(a) °° °’’. 
This is a clear manifestation of Congressional policy. 
Expressio unius est exclusia alterius. 

Appellant’s contention that presence aboard an American 
flag vessel on the high seas is tantamount to ‘‘physical 
presence”’ in the United States is totally without merit. If 
such a constructive interpretation were incorporated into 
Section 244(a)(1), it would render the term ‘physical 
presence’? meaningless. Early Supreme Court decisions 
have refused to recognize this theory, and Congress, in 
drafting the 1952 Act, obviated any further speculation by 
replacing the old term ‘‘residence’’ with ‘‘physically 
present’’. Where Congress has intended to care for the 
ancient problem of alien seamen, it has done so in express 
terms.” 


10 Title 8, U.S. Code, § 1427. 

11 Title 8, U.S. Code, § 1441. 

12 The United States District Court for the District of Columbia 
has decided two cases which have arisen under the 1953 Refugee 
Relief Act (50 U.S.C. 1971d)) and which have involved alien sea- 
men aboard American flag vessels. The issue raised was whether 
the presence aboard the vessels is tantamount to “physical pres- 
ence” in the United States. In Wong Han Chin v. Brownell, C.A. 
1297-56, the court adhered to the literal interpretation of the 1953 
Act and denied relief. A separate division of the District Court in 
Ching Lan Foo v. Brownell, C.A. 4866-54 (148 Fed. Supp. 420) 
applied a broad interpretation to the 1953 Act and said presence 
aboard an American vessel constituted “physical presence” in the 
United States. It is to be noted that this latter decision followed 
the reasoning in Shio Han Sun v. Barker, 144 Fed. Supp. 850 (N_D. 
Calif. 1956) which also applied the broad interpretation because 
the term “United States” is not restrictively defined in the 1953 
Act as it is in the 1952 Act. 
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The Immigration and Naturalization Service Has Followed the 
Literal Interpretation of Section 244(a) (1) 


In problems of statutory construction it is of importance 
to determine how the agency, which is responsible for the 
administration of a statute, interprets and applies the vari- 
ous provisions. In the Matter of Z-A-N-, 51 & N 298 (de- 
cided June 23, 1953), the Board of Immigration Appeals 
was confronted with the same issue as is involved in this 
appeal. The Board denied the alien’s contention that serv- 
ice on vessels of American flag registry enabled him to meet 
the requirements of Section 244(a)(1) and held: 


‘‘The term ‘physically present’ means that an alien 
must have been actually physically present in the 
United States for 7 years, immediately preceding the 
date of his application for suspension of deportation 
and it is clear that this term does not mean constructive 
presence or residence in the United States through 
service on vessels of United States registry.’’ (p. 299). 


See also In the Matter of P, 51 & N 220, (May 8, 1953). 


It is apparent from these two decisions that the adminis- 
trative agency has adhered to the literal interpretation 
of Section 244(a)(1) in cases involving alien seamen who 
have voluntarily departed from the United States.* 


13 In two recent decisions the Board has made exceptions. In the 
Matter of J—M—D—, No. 1600-89740 (decided January 31, 1956), 
24 Law Week 2445, the Board granted an exception to a member 
of the armed forces who was sent abroad for an overseas tour of 
duty. In the Matter of G—, A10141614 (decided May 31, 1956), 
24 Law Week 2586, the Board found that a seaman who passed 
through the Canal Zone, on a voyage from San Francisco, Califor- 
nia, to Norfolk, Virginia, was still “physically present” within the 
United States because the Canal Zone is not a foreign jurisdiction 
but a territory subject to the jurisdiction of the United States. 





10 


saat 


Appellant Failed to Meet the “Entry” Requirement of Section 
244(a) (1) 


To be eligible for suspension of deportation, Section 
244(a)(1) provides that the alien must have: 


‘‘last entered the United States more than two years 
prior to June 27,1952 * * °’”, 


Section 101(a) (13) defines the term ‘‘entry’’ as follows: 


‘*The term ‘entry’ means any coming of an alien into 
the United States, from a foreign port of place or from 
an outlying possession, whether voluntarily or other- 
wise, e* ¢ @ 79 14 


The undisputed facts in this case reveal that the appel- 
lant on several voyages departed from a United States port, 
stopped at a foreign port, then returned to the United 
States. The definition of ‘‘entry’’ in the 1952 Act is in con- 
formity with the early Supreme Court decisions which de- 
fined the word for immigration purposes. See United 
States ex rel. Claussen v. Day, supra; United States ex rel. 
Stapf v. Corsi, 287 U.S. 129, 77 L. Ed. 215 (1932). Since the 
appellant’s last entry was October 8, 1953, from the port 
of Keelung, Formosa, it is apparent that he fails to meet 
the ‘‘entry’’ requirement under Section 244(a)(1).% 


4 Title 8, U.S. Code § 1101 (a) (13). 
15 The case of Chew v. Colding, 344 U.S. 590, 97 L. Ed. 576 (1953) 


ia distinguishable because the alien therein was a permanent resident 
of the United States. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Outver GascH, 
United States Attorney. 


Car. W. BELCHER, 
Joun W. Waxes, JB., 
Assistant United States Attorneys. 





